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Abstract

Self-Determination of People with Developmental Disabilities

and the State’s Duty to Protect Fundamental Rights

SooJeong Yun

Associate Professor, School of Law, Kangwon National University

Article 10 of the Constitution of the Republic of Korea declares human dignit
y, the worth of individuals, and the right to pursue happiness, which are specif
ically manifested as the right to self-determination for persons with developm
ental disabilities to shape their own lives. The Act on Guarantee of Rights of an
d Support for Persons with Developmental Disabilities (hereinafter “the Develo
pmental Disabilities Act”), enacted in 2014, represented significant legislative
progress by redefining individuals with developmental disabilities as proactive
“subjects of rights” and adopting a “social model” that views disability as a pro
duct of interaction with the social environment . However, a decade after its e
nactment, the practical protection of fundamental rights-including suffrage, c
ommunity integration, and physical liberty-remains insufficient from the pers
pective of the state's duty to protect fundamental rights.

Primarily, to effectively implement the state's duty to protect fundamental ri
ghts, the Individual Support Plan (ISP) under Article 19 must transition beyond
mere service linkage into a substantive scheme backed by specific resource all
ocation. Nevertheless, the fact that the current benefit system still largely relie

s on administrative discretion, failing to secure the substantive nature of the ri
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ght to benefits, remains a critical legislative task. Furthermore, the normative c
ontradiction between the guarantee of self-determination in Article 8 and the s
upport for the adult guardianship system in Article 9 must be addressed. There
is also an urgent need to rectify the absence of substantive requirements and p
rocedural control mechanisms for physical interventions in response to "challe
nging behaviors".

To bridge these legal gaps, independent “supported decision-making” proce
dures distinct from the adult guardianship system under the Civil Act should be
instituted. Additionally, the requirements and due process for physical interve
ntions must be explicitly codified at the legislative level. Ultimately, by linking
the ISP with individualized budgets to strengthen its normative power, a syste
mic foundation must be solidified to ensure that persons with developmental d

isabilities are recognized as equal and sovereign members of the community.

Key words: Persons with developmental disabilities, Right to self-determination,
State’s duty to protect fundamental rights, Individual Support Plan
(ISP), Individualized Budgeting, Supported Decision-Making
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